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CONSTITUTIONAL ASPECTS OF FEDERAL REGULATION 

OF BUSINESS 1 

It is a consequence of American theories of constitutional govern- 
ment that all important legislation affecting property rights and 
economic opportunity must at some stage run the gauntlet of profes- 
sional legal opinion in the courts. It of course does not follow that 
such opinion will necessarily or properly be adverse to such proposals 
merely because they are novel, nor that the process of obtaining 
this opinion should be unduly beset by delay and uncertainty. Nor 
is it meant to arrogate to courts any more than to legislatures, nor 
to lawyers any more than to sociologists, any permanent or authori- 
tative control over the course of social evolution. Courts and con- 
stitutions yield and should yield to the pressure of actual economic 
and social conditions, just as do the other organs of any government 
properly responsible to the movements of deliberate public opinion. 
For the purposes of the present discussion, however, I shall assume 
the validity of the construction now placed upon the federal Con- 
stitution by the courts, and shall briefly inquire what warrant this 
would give for such regulation of business by the federal government 
as has been proposed in recent discussion. 

At the risk of repeating what is doubtless already well under- 
stood, let me first recall that the Constitution divides all powers of 
government between the states and the United States, save a few 
which it prohibits altogether, like that of taxing exports. It 
accomplishes this by granting to the United States certain enumer- 
ated powers, which, with those fairly to be implied from them, 
mark the limits within which the federal government may act. All 
of the non-granted powers of government are reserved to the states. 
Now if Congress wishes effectively to regulate an industry like the 
steel business, or a corporation like the International Harvester 
Company, it must bring its legislation, in principle and in details, 
within the scope of the powers granted to it by the Constitution, 
and must not trespass upon regulative powers reserved to the states. 
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This is one of the embarrassments inherent in a federal form of 
government like ours, which must be met as best it may. 

The powers upon which the United States must chiefly depend, 
should it undertake such a regulation of business, are the power to 
regulate commerce among the states and with foreign nations, the 
power of taxation, and perhaps the power over the postal service. 

The power to regulate commerce among the states, it will be 
observed, falls considerably short of the power to regulate business 
in general. In the first place it is confined to "commerce," and in 
the second place to commerce "among the states." In colloquial 
speech "commerce" is frequently used as synonymous with busi- 
ness, but in the Constitution it is well settled that "commerce" is 
confined to those forms of business that involve intercourse or are 
fairly incidental thereto. Thus defined, it includes all activities 
substantially affecting the transportation of any kind of property 
or property symbol, the transmission of intelligence in any form, 
and all modes of personal travel. Doubtless the transmission of 
any form of energy will also be included when the case arises. 
The phrases "among the states" and "with foreign nations" still 
further confine the action of Congress to such intercourse as crosses 
state lines. Intercourse between places in the same state, which 
does not at any point pass outside, is not interstate or foreign 
commerce. 

The courts have been fairly liberal in including within the notion 
of "intercourse" activities that are incidental to the actual inter- 
course or transmission itself. Thus, the sale or the solicitation of 
the sale of commodities for the purpose of transmission between the 
states, or their sale for the first time in the original packages after 
transmission have been held to be part of interstate commerce 
itself. But the production of commodities, whether by manufac- 
turing, agriculture, mining, or fishing, has repeatedly been said to 
be no part of such commerce. The interstate transportation or 
marketing of goods may thus be controlled by Congress (the 
Sherman Anti-Trust law being an instance of such control), but is 
there any method by which it might indirectly also control capitali- 
zation and production ? I venture to suggest that there are several 
ways in which, if desired by Congress, this could be done. 
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In the first place the power to regulate interstate commerce is 
given to Congress unqualifiedly, and is subject to no limitation 
except the general prohibitions upon congressional action to be 
found in the Constitution, the most important of which in this 
connection is that liberty and property shall not be taken without 
due process of law. It is apparently well settled that Congress 
may exercise its granted powers for any purpose it pleases (subject 
to the above-mentioned prohibitions), even though the object and 
effect of its action be to accomplish indirectly what it could not do 
by direct action. For instance, Congress has no power directly to 
prohibit lotteries in a state. It did, however, forbid the trans- 
mission of lottery matter through the mails — not at all in the 
interest of the postal service as such, or in furtherance of any other 
power granted to Congress, but solely in order to embarrass the 
operations of lotteries in states where they were legal and where 
Congress was under the Constitution powerless directly to forbid 
them. When this hindrance to lotteries proved insufficient, Con- 
gress absolutely forbade the carriage of lottery tickets from one 
state to another under its power to regulate interstate commerce. 
Obviously no commercial object was sought by this — only the sup- 
pression of lotteries in places where under the Constitution they 
were legal. But the law was upheld on the ground that Congress 
could regulate interstate commerce for any purpose not forbidden 
by the Constitution, not merely for purposes granted by the Con- 
stitution. 

In like manner, may not Congress indirectly control methods of 
production in industry in a state by forbidding the privileges of 
interstate commerce to the product unless its rules regarding pro- 
duction are complied with ? Witness the Meat Inspection law 
which excludes from interstate commerce all meat not submitted to 
federal inspection, and the Pure Food and Drugs law which requires 
the proper labeling of these articles before their admission to inter- 
state commerce. It may be argued that these laws aim at securing 
more healthful articles of commerce and the prevention of fraud in 
commerce. Granted — but what was the object of the law against 
lottery tickets ? Not to prevent sickness or fraud, but to suppress 
an economic and social evil. And so the recent federal law 
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against bringing women into a state for immoral purposes has 
no commercial object, but only a moral one. 

Now Congress cannot directly forbid child labor in North 
Carolina, or a 14-hour day in the Pittsburgh steel mills, but, if it 
wishes seriously to hinder such practices, can it not forbid the 
products of such labor from being carried to other states, where 
they compete with products produced under better but more 
expensive conditions and so tend to render economically difficult or 
impossible the maintenance of improved conditions in industry 
elsewhere? One of the stock arguments against laws for the 
betterment of industrial conditions in every state has been the 
protest, "If you make us do that, we can't compete with employers 
in other states who don't have to do it." Surely Congress may as 
readily use its commercial powers to prevent sweat-shop and child- 
labor competition in interstate commerce, as to secure freedom from 
combination, or fraud, or gambling in that commerce. 

In the second place, Congress probably has considerably more 
power over corporations engaged in interstate commerce than it 
would have over individuals similarly engaged. As practically all 
business important enough to require federal regulation is con- 
ducted by corporations, this consideration is of great importance. 
The argument that appears to establish it runs as follows: 

The right to become a corporation or to act in corporate form 
is not a natural right of individuals protected from arbitrary inter- 
ference by the liberty and due process clauses of our constitutions, 
as it is the right to engage individually in harmless business pur- 
suits. The right to act in corporate form is a franchise, permission 
to exercise which must be granted by a government, state or 
national, before it can lawfully be exercised by anyone for any 
purpose no matter how innocent. Thus, Illinois could not deny 
absolutely to individuals the right to sell wholesome sugar as an 
article of food or to till the soil — these being arbitrary interferences 
with the natural liberty of the individual. But Illinois may decline, 
for any reason or for no reason, to grant to anyone a franchise to 
sell sugar or to conduct farming operations in corporate form, and 
may thus confine these activities to individual effort. What 
Illinois may absolutely forbid, it may of course grant on terms, and 
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so may require, as the price of its consent to a grant of corporate 
privileges, that corporations submit to exactions and regulations 
that could not be demanded from individuals. The state may thus 
gain the right to supervise a corporation's issues of stock and bonds, 
its methods of production and distribution, its obligations to 
employees and to the public, and all of the details of its organization 
and business, including its rates and dividends. 

As regards corporations of other states seeking to do business 
in Illinois the same principles apply, with two exceptions. Illinois 
may, of course, if it sees fit, admit foreign corporations to do busi- 
ness there without restriction. If Illinois takes no action whatever 
upon the matter, it is assumed to assent to this; but, if it dissents, 
foreign corporations must submit to such terms as Illinois may 
prescribe for admission to do business in the state. The two excep- 
tions to this are corporations employed in the service of the United 
States and those engaged in interstate commerce. Such corpora- 
tions may not be excluded by a state, because the business in which 
they are engaged is by the Constitution placed within the control 
of the United States instead of the separate states. 

Now what control has Congress over corporations engaged in 
interstate commerce ? Has it not the same power over them that 
the states have over those engaged in purely internal commerce ? 
And, if so, may it not use this power of corporate control as rigor- 
ously as the states may and do? The argument from analogy 
seems strong. A state-chartered corporation may engage in inter- 
state commerce until Congress dissents, just as a New Jersey cor- 
poration may do internal business in Illinois until Illinois dissents. 
If Illinois chooses, however, it may require a license from the 
foreign corporation, the compliance with conditions laid down by 
the state, or even reincorporation in Illinois, as a prerequisite to the 
doing of internal business in Illinois in corporate form. So, also, 
it would seem that the United States could require state corpora- 
tions doing interstate commerce either to obtain a federal license, 
comply with conditions laid down by Congress, or take out federal 
charters altogether, as a prerequisite to engaging in interstate 
commerce in corporate form. 

If so, what conditions may be imposed as the price of either 
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license or charter ? If a charter is required, of course stock and 
bonds may be regulated as well as all other details of corporate 
management. If a license is required it may be conditioned upon 
compliance with congressional regulations as to production, dis- 
tribution, methods of competition, publicity of accounts, prices, 
and so forth, that would give Congress a virtual control over many 
matters other than those directly connected with the interstate 
transmission of commodities by such corporations. If Congress 
has the same measure of control over interstate commerce by cor- 
porations that a state has over internal commerce by corporations, 
such conditions would be valid; and the convenience and necessity 
of carrying on large businesses in corporate form would compel 
the acceptance of such conditions provided they were at all 
reasonable. The nature of a corporation as the basis of govern- 
mental control must play an important part in the legal theory of 
any thoroughgoing measure of federal regulation of business. 

In the third place, Congress is likely to find the power of taxa- 
tion an important instrument of regulation. The power to levy 
taxes (except upon exports) is conferred upon the United States 
without express limitation, save that direct taxes must be appor- 
tioned and all taxes must be geographically uniform throughout the 
states. It has been decided that this power of taxation is not con- 
fined to cases where the object and effect of the law is to raise 
revenue, but that the United States may tax where the result is 
regulation or prohibition of the act or object taxed. In 1902 
Congress imposed a tax of 10 cents a pound upon all artificially 
colored oleomargarine, an amount assumed to be prohibitive of its 
manufacture. Congress of course had no direct power to prohibit 
the manufacture of this article in a state, but the tax was upheld 
by the Supreme Court, a decision which seems to establish in 
regard to taxation the principle previously recognized in regard to 
the postal and commercial powers of the United States — that they 
may be exercised for any indirect purpose not so arbitrary as to be 
a taking of property without due process of law. 

Within this principle Congress may apparently regulate the 
purely internal business of a state by taxing objectionable features 
of it so heavily that they will no longer be profitable. Regulation 
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by taxation may thus become an important item in future govern- 
mental programs. One instance of it we have already in operation 
as incidental to the present federal tax upon corporate earnings, 
namely the requirement of a certain amount of publicity regarding 
corporate business. The Esch Phosphorus law is another. 

Finally, as a last resort, Congress might deny the privileges of 
the mails to businesses, which, though operating wholly within a 
state, persisted in practices that Congress within a reasonable dis- 
cretion saw fit to disapprove, following the precedent of the lottery 
cases. 

To sum up, therefore, through taxation, through its postal 
powers, through its control over interstate commerce, and particu- 
larly through its control over corporations engaged in interstate 
commerce, Congress probably has power effectively to regulate the 
capitalization, the production, and the distribution of all large 
commercial businesses in this country. The practical difficulties 
of doing this wisely are obviously very great, but I believe that 
statutes, carefully drawn to effect their purpose within the limits 
here indicated, may constitutionally provide for any form of regu- 
lation of big business in this country that has as yet been seriously 

proposed. 

James Parker Hall 
The University of Chicago Law School 



